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policies that affect the public, includ-
ing those that govern eligibility, provi-
sion of medical assistance, covered 
services, and recipient rights and re-
sponsibilities. 

(2) These documents must be avail-
able upon request for review, study, 
and reproduction by individuals during 
regular working hours of the agency. 

(d) Availability through other entities. 
The agency must provide copies of its 
current rules and policies to— 

(1) Public and university libraries; 
(2) The local or district offices of the 

Bureau of Indian Affairs; 
(3) Welfare and legal services offices; 

and 
(4) Other entities that— 
(i) Request the material in order to 

make it accessible to the public; 
(ii) Are centrally located and acces-

sible to a substantial number of the re-
cipient population they serve; and 

(iii) Agree to accept responsibility 
for filing all amendments or changes 
forwarded by the agency. 

(e) Availability in relation to fair hear-
ings. The agency must make available 
to an applicant or recipient, or his rep-
resentative, a copy of the specific pol-
icy materials necessary— 

(1) To determine whether to request a 
fair hearing; or 

(2) To prepare for a fair hearing. 
(f) Availability for other purposes. The 

agency must establish rules for making 
program policy materials available to 
individuals who request them for other 
purposes. 

(g) Charges for reproduction. The agen-
cy must make copies of its program 
policy materials available without 
charge or at a charge related to the 
cost of reproduction. 

[44 FR 17931, Mar. 23, 1979] 

§ 431.20 Advance directives. 
(a) Basis and purpose. This section, 

based on section 1902(a) (57) and (58) of 
the Act, prescribes State plan require-
ments for the development and dis-
tribution of a written description of 
State law concerning advance direc-
tives. 

(b) A State Plan must provide that 
the State, acting through a State agen-
cy, association, or other private non-
profit entity, develop a written descrip-
tion of the State law (whether statu-

tory or as recognized by the courts of 
the State) concerning advance direc-
tives, as defined in § 489.100 of this 
chapter, to be distributed by Medicaid 
providers and health maintenance or-
ganizations (as specified in section 
1903(m)(1)(A) of the Act) in accordance 
with the requirements under part 489, 
subpart I of this chapter. Revisions to 
the written descriptions as a result of 
changes in State law must be incor-
porated in such descriptions and dis-
tributed as soon as possible, but no 
later than 60 days from the effective 
date of the change in State law, to 
Medicaid providers and health mainte-
nance organizations. 

[57 FR 8202, Mar. 6, 1992, as amended at 60 FR 
33293, June 27, 1995] 

Subpart B—General Administrative 
Requirements 

SOURCE: 56 FR 8847, Mar. 1, 1991, unless oth-
erwise noted. 

§ 431.40 Basis and scope. 

(a) This subpart sets forth State plan 
requirements and exceptions that per-
tain to the following administrative re-
quirements and provisions of the Act: 

(1) Statewideness—section 1902(a)(1); 
(2) Proper and efficient administra-

tion—section 1902(a)(4); 
(3) Comparability of services—section 

1902(a)(10) (B)–(E); 
(4) Payment for services furnished 

outside the State—section 1902(a)(16); 
(5) Free choice of providers—section 

1902(a)(23); 
(6) Special waiver provisions applica-

ble to American Samoa and the North-
ern Mariana Islands—section 1902(j); 
and 

(7) Exceptions to, and waiver of, 
State plan requirements—sections 1915 
(a)–(c) and 1916 (a)(3) and (b)(3). 

(b) Other applicable regulations in-
clude the following: 

(1) Section 430.25 Waivers of State 
plan requirements. 

(2) Section 440.250 Limits on com-
parability of services. 

§ 431.50 Statewide operation. 

(a) Statutory basis. Section 1902(a)(1) 
of the Act requires a State plan to be 
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in effect throughout the State, and sec-
tion 1915 permits certain exceptions. 

(b) State plan requirements. A State 
plan must provide that the following 
requirements are met: 

(1) The plan will be in operation 
statewide through a system of local of-
fices, under equitable standards for as-
sistance and administration that are 
mandatory throughout the State. 

(2) If administered by political sub-
divisions of the State, the plan will be 
mandatory on those subdivisions. 

(3) The agency will ensure that the 
plan is continuously in operation in all 
local offices or agencies through— 

(i) Methods for informing staff of 
State policies, standards, procedures, 
and instructions; 

(ii) Systematic planned examination 
and evaluation of operations in local 
offices by regularly assigned State 
staff who make regular visits; and 

(iii) Reports, controls, or other meth-
ods. 

(c) Exceptions. (1) ‘‘Statewide oper-
ation’’ does not mean, for example, 
that every source of service must fur-
nish the service State-wide. The re-
quirement does not preclude the agen-
cy from contracting with a comprehen-
sive health care organization (such as 
an HMO or a rural health clinic) that 
serves a specific area of the State, to 
furnish services to Medicaid recipients 
who live in that area and chose to re-
ceive services from that HMO or rural 
health clinic. Recipients who live in 
other parts of the State may receive 
their services from other sources. 

(2) Other allowable exceptions and 
waivers are set forth in §§ 431.54 and 
431.55. 

[56 FR 8847, Mar. 1, 1991; 56 FR 23022, May 20, 
1991] 

§ 431.51 Free choice of providers. 
(a) Statutory basis. This section is 

based on sections 1902(a)(23), 1902(e)(2), 
and 1915(a) and (b) and 1932(a)(3) of the 
Act. 

(1) Section 1902(a)(23) of the Act pro-
vides that recipients may obtain serv-
ices from any qualified Medicaid pro-
vider that undertakes to provide the 
services to them. 

(2) Section 1915(a) of the Act provides 
that a State shall not be found out of 
compliance with section 1902(a)(23) 

solely because it imposes certain speci-
fied allowable restrictions on freedom 
of choice. 

(3) Section 1915(b) of the Act author-
izes waiver of the section 1902(a)(23) 
freedom of choice of providers require-
ment in certain specified cir-
cumstances, but not with respect to 
providers of family planning services. 

(4) Section 1902(a)(23) of the Act pro-
vides that a recipient enrolled in a pri-
mary care case management system or 
Medicaid managed care organization 
(MCO) may not be denied freedom of 
choice of qualified providers of family 
planning services. 

(5) Section 1902(e)(2) of the Act pro-
vides that an enrollee who, while com-
pleting a minimum enrollment period, 
is deemed eligible only for services fur-
nished by or through the MCO or 
PCCM, may, as an exception to the 
deemed limitation, seek family plan-
ning services from any qualified pro-
vider. 

(6) Section 1932(a) of the Act permits 
a State to restrict the freedom of 
choice required by section 1902(a)(23), 
under specified circumstances, for all 
services except family planning serv-
ices. 

(b) State plan requirements. A State 
plan, except the plan for Puerto Rico, 
the Virgin Islands, or Guam, must pro-
vide as follows: 

(1) Except as provided under para-
graph (c) of this section and part 438 of 
this chapter, a recipient may obtain 
Medicaid services from any institution, 
agency, pharmacy, person, or organiza-
tion that is— 

(i) Qualified to furnish the services; 
and 

(ii) Willing to furnish them to that 
particular recipient. 

This includes an organization that fur-
nishes, or arranges for the furnishing 
of, Medicaid services on a prepayment 
basis. 

(2) A recipient enrolled in a primary 
care case-management system, a Med-
icaid MCO, or other similar entity will 
not be restricted in freedom of choice 
of providers of family planning serv-
ices. 

(c) Exceptions. Paragraph (b) of this 
section does not prohibit the agency 
from— 
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